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BEFORE THE JUVENILE JUSTICE BOARD, UDALGURI, BTAD::ASSAM 

                           G.R. Case No.191/2016 

            (U/S-25(1-A)(1-B) Arms Act) 

                

State of Assam 

       --------Prosecutor 

     -VS- 

    Sri Mithinga Basumatary @ Swmkhwr     

    S/o-Sri Jiron Basumatary     

    Resident of Village Bor Amjuli 

    P.S. Harisinga 

    Dist. Udalguri, BTAD, Assam 

        ---------Child in conflict with law 

 

 

Present:  Sri Rajesh Bodo, A.J.S./Principal Magistrate 

Learned Members: 1. Sri Nandeswar Daimary and 2. Smti. Meena Devi 

Advocate for the Prosecution: Mr. Jyotish Das, LPO, Udalguri    

Advocate for the C.C.L.: Mr. R. Khakhlary & Mr. J. Daimari   

Evidence recorded on: 24.10.16/17.11.16/8.12.16/12.1.17/3.4.17 

Argument heard on: 15.6.2017 

Judgment delivered on: 22.6.2017  
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JUDGMENT 

1. The prosecution story in brief is that on 25.02.2016 at about 5:30 PM the 

informant S.I. Mahendra Nath, accompanied by one section of APBN Battalion 

was doing Naka Cheking at Hattigorh under instruction of the O/C, Harisinga PS. 

At that time Sri Mithinga Basumatary @ Swmkhwr Basumatary, a suspected 

NDFB Cader was apprehended along with a handmade pistol along with 2(two) 

numbers of 303 rifle bullets and 300 Bullets. It is stated that Mithinga 

Basumatary was in possession of the aforesaid arms and ammunition with a view 

to do some unwanted incident and so he was arrested and the arms and 

ammunitions were seized from his possession. 

2. To the aforesaid effect the informant lodged an FIR before O/C, Harisinga PS.  

On receipt of the same Harisinga PS Case No.14/16, U/S-25(1-A) Arms Act was 

registered. During the course of investigation the I/O produced Mithinga 

Basumatary before the learned Eleka Magistrate and he was also sent to police 

custody is prayed by the I/O. Subsequently, the father of the CCLs filed petition 

claiming juvenility of his son and accordingly the court vide order dated 

29.2.2016 declared Mithinga Basumatary as juvenile in conflict with law (now 

child in conflict with law) and sent the case record to the Juvenile Justice Board, 

Udalguri. The CCL was allowed to go on bail. After completion of investigation 

the I/O had submitted charge sheet against the CCL U/S-25(1-A) (1-B) Arms Act. 

Hence, this case.  

3. When the CCL appeared before the board then copies of relevant documents 

were furnished to him. Thereafter, the particulars of offences U/S-25(1-A) (1-B) 

Arms Act were read over and explained to which he pleaded not guilty and 

claimed to be tried. Thus, the board continued the enquiry and issued summons 

to the prosecution witnesses.  

4. POINTS FOR DETERMINATION:  

(1) Whether on 25.02.2016 at about 5:30 PM the CCL Sri 

Mithinga Basumatary @ Swmkhwr Basumatary --------------

--and thereby committed an offence punishable U/S-25(1-

A) Arms Act; and within the cognizance of this Board? 
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(2) Whether, on or about the same day, time and place the 

CCL=============== and thereby committed an 

offence punishable U/S-25(1-B) Arms Act; within the 

cognizance of this Board? 

5. To substantiate the case the prosecution has examined as many as 8(eight) 

witnesses and exhibited the FIR, seizure list, expert’s reports, sketch map of the 

place of occurrence, prosecution sanction order and the charge sheet. PW-2, PW-

4 and PW-5 were declined to be cross-examined. On the other hand other PWs 

were duly cross-examined by the defence. After that the prosecution evidence 

was closed. Then the statement of defence of the CCL U/S-313 CrPC was 

recorded wherein he pleaded total denial. But, the defence declined to examine 

any witness and accordingly the stage of defence evidence was closed.  

6. The board heard argument from learned LPO Mr. J. Das on behalf of the 

prosecution and learned Mr. R. Khakhlary on behalf of the CCL. We have also 

minutely gone through the case record including the exhibited documents. At the 

time of argument learned Mr. Khakhlary submitted that there are serious material 

contradictions in the evidence of the prosecution witnesses. In view of above it is 

submitted that the prosecution has miserably failed to establish the guilt of the 

CCL and accordingly prays for his acquittal. Learned LPO Mr. J. Das also did not 

put much strain at the time of argument and prayed for passing necessary order 

as per law basing on the material available in the record. 

7. We have given due consideration to the rival submissions of both the learned 

advocates. We have also gone through the evidence of all the prosecution 

witnesses including other materials available in the record. 

DISCUSSION, DECISION AND REASONS THEREOF: 

8. In his evidence PW-1/informant deposed that he knows CCL. He stated that the 

occurrence took place in the last part of January, 2016. On the alleged day he 

had been to Hattigor T.E. for checking purpose along with Assam Battalion. In 

the evening a hand-made pistol and five rounds hand-made live ammunitions 

were recovered and the CCL was apprehended and the articles found with him 

were seized by preparing a seizure list. Then he was brought to the P.S. and 
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handed over to the O/C. Ext.1 is the FIR and Ext.1(1) is his signature. Ext.2 is 

the seizure list and Ext.2(1) is his signature.  

9. In cross-examination he stated that in addition to him there were four battalion. 

He admitted that he did not take signature of the police personals present at the 

P.O. in the seizure list. He stated that the case was registered by O/C of 

Kalaigaon P.S. S.I. Prabin Deka. The witness forgot the exact time when he 

apprehended the CCL. He admitted that he did not take signature of local 

Gaonburah in the seizure list and also did not take fingerprint of the CCL in any 

paper. He denied that no articles were seized from the possession of the CCL and 

the entire story has been manufactured one. 

10.  In his evidence PW-2 deposed that he does not know the informant of this case 

as well as the CCL. He stated that he has his wine shop at Hattigor. On the date 

of occurrence about 8 months back while he was at his shop police personals 

came there. At that time the CCL was having wine in his shop and finding him 

there police took him to P.S. by covering his face. He stated that he does not 

know in what connection the CCL was arrested. After arrest police asked him to 

put his signature in a blank paper. Ext.2 is the seizure list and Ext.2(2) is his 

signature. The witness was declined to be cross-examined by the defence and 

accordingly the testimony of the witness in his examination in Chief remains 

unchallenged.  

11.  In his evidence PW-3 deposed that he does not know the informant of this case 

personally as well as CCL. He stated that the occurrence took place in the month 

of November, 2015. In the afternoon of the date of occurrence at about 3:00 

P.M. the CCL came to the wine shop where he works as an employee in order to 

buy liquor. At that time the O/C of concerned PS came there and took away the 

CCL along-with them. Afterwards he came to hear that police found pistol from 

the possession of CCL. He stated that he does not know much about this case. 

12.  In cross-examination he stated that he did not see the police officer seizing 

articles from the possession of CCL.   

13.  In his evidence PW-4 deposed that he does not know the informant as well as 

the CCL. According to him the occurrence took place about one year ago. There 

is a wine shop at Hatigorh at a distance of 4 K.M. from his residence. In the night 
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of occurrence a militant was caught in the wine shop and he came to know this 

fact after two days from the villagers. However, he could not say whether any 

articles was seized from the possession of the CCL.  The witness was declined to 

be cross-examined by the defence and accordingly the testimony of the witness 

in his examination in Chief remains unchallenged.  

14.  In his evidence PW-5 deposed that he is the VDP Secretary of Hatigorh Bazar 

and knows the informant of this case S.I. Mahendra Nath but does not know the 

CCL. He stated that the occurrence took place about one year ago. According to 

him there is a wine shop at Hatigorh. He stated allegedly heard that in the night 

of occurrence a militant was caught in the wine shop and he came to know this 

fact after few days from the villagers. However, he could not say whether any 

articles was seized from the possession of the CCL.  The witness was declined to 

be cross-examined by the defence and accordingly the testimony of the witness 

in his examination in Chief remains unchallenged.  

15.  In his evidence PW-6 deposed that on 23.8.2016 he was posted at Battelion 

Head Quarter at Lilabari. On that day he submitted a report after examining the 

below noted articles namely- 

1. 2 (two) rds of .303 mm ammunitions marked here wxhibit “A”. 

Result of examination: 

(1) Exhibit “A” are live ammunitions. 

(2) Ascertained the bore of the ammunition .303. 

(3) Exhibit “A” is dangerous to human life. 

(4) No any other information.  

He stated that he has also examined the below noted articles: 

(1) 1(one) Handmade pistol. Marked as exhibit “A” 

(2) 3(three) rounds of handmade Ammunition marked as exhibit “B” 

Ext.3 is the said report and Ext.3(1) is his signature. 

Result of the examination: 
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(1) Exhibit “A” serviceable & fire Arms. 

(2) Exhibit “A” at preset serviceable. 

(3) Exhibit “B” is serviceable. 

(4) Exhibit “B” can be fired by exhibit “A”. 

(5) Exhibit are dangerous to human life. 

(6) No any other information.  

Ext.4 is the said report and Ext.4(1) is his signature.   

16.  In cross-examination he stated that two packets were sent to them for 

examination of the articles. In both the list of articles there were articles marked 

as exhibit “A”. As per Ext.3 mark “A” is a factory made ammunition. As per Ext.4 

three rounds of handmade ammunitions were found by him.   

17.  In his evidence PW-7 deposed that on 25.2.2016 he was posted as O/C, 

Harisinga P.S. On that day he received an FIR from the informant and registered 

Harisinga P.S. Case No.14/16, U/S-25(1-A) of IPC and took up the investigation. 

He recorded statement of the informant and the accused at the P.S. He also took 

the informant to the place of occurrence on 26.2.2016, drew sketch map of the 

P.O. and recorded the statement of witnesses. On the same day he arrested the 

culprit and produced him before the court. He was taken in police custody for 

3(three) days. On 29.2.2016 he was produced again before the court. The 

guardians of the culprit produced documents before the court and on the basis of 

those documents he was declared juvenile. Then he was taken to Observation 

Home, Boko as per order of the Board. Ext.5 is the sketch map of the P.O. 

Ext.5(1) is his  signature.  

18.  He stated that at the relevant time investigation was pending for examination of 

the seized articles. Due to his transfer he could not complete this task and his 

successor I/O completed the investigation.  

19.  In cross-examination he stated that on 25.2.2016 the second officer S.I. 

Mohendra Nath brought the CCL to the P.S. The he arrested the culprit on 

26.2.2016 at 9:00 A.M. at the P.S. He admitted having not mentioned the place 

where he was arrested. He stated that he drew the sketch map on 26.2.2016. 
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20.  In his evidence PW-8 deposed that on 05.07.2016 he received the CD of 

Harisinga PS Case no: 14/16, U/S: 25(1-A) of Arms Act from S.I. Prabin Ch. 

Deka. Receiving the CD he went through the CD and found that the case is 

pending for expert opinion as well as non-receipt of prosecution sanction order. 

Accordingly Ihesent the Exhibit to 13th APBN Headquarter, Lilabari for 

examination and expert opinion and then collected the expert opinion. Ext4 is the 

said expert opinion. Later on, he submitted prayer to the Hon’ble District 

Magistrate, Udalguri for according prosecution sanction order through SP, 

Udalguri which was allowed by the Hon’ble District Magistrate and accordingly 

sanctioned the same. Ext6 is the order of the Hon’ble District Magistrate 

regarding prosecution sanction.  On conclusion of investigation he submitted the 

charge sheet of the case U/S 25(1-A)/(1-B) of Arms Act against  CCL Mithinga 

Basumatary. Ext7 is the charge sheet and Ext7(1) is his signature. 

21.  In cross-examination he stated he admitted that he did not seize any article in 

connection with this case. He also did not draw sketch map of the PO, neither did 

he recorded the statement of witnesses U/S: 161 CrPC. In addition to that he did 

not make any prayer for recording confessional statement U/S 164 CrPC. 

22.  We have closely scrutinised the evidence of the prosecution witnesses, the stand 

taken by the defence while cross-examining the witnesses, the statement of 

defence of the CCL as well as the social investigation report submitted by learned 

LPO, Udalguri. Now, let us discuss the relevancy of each and every witness in 

respect of this case. 

23.  It appears from Ext.1 that the CCL was apprehended while doing Naka Checking 

on the road. In the sketch map Ext.5 also the place of occurrence has been 

shown on the road and in front of a wine shop. In his evidence PW-1 it is 

specifically mentioned where the CCL was apprehended. On the other hand PW-

2, the wine shop owner stated that at the relevant time the CCL was having wine 

in his shop and finding him there police took him to the police station by covering 

his face. He specifically stated that he does not know in what connection the CCL 

was arrested. In addition to that he also specifically stated that after arrest police 

asked him to put his signature in the seizure list Ext.2, which was a blank paper. 

Again, in his evidence PW-3, who is an employee in the said when shop also 

specifically stated that at the relevant time the O/C of the concerned police 
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station came there and took away the CCL along with them. He allegedly came 

to hear that police found pistol from his possession. However, in cross-

examination he stated that he did not see the police officer seizing articles from 

the possession of the CCL. In the same way PW-4 stated that he came to know 

about the facts of this case after two days from the villagers. He also stated that 

he cannot say whether any article was seized from the possession of the CCL. on 

the other hand PW-5 stated that he allegedly heard that in the night of 

occurrence a militant was caught in the wine shop and he came to know about it 

after few days from the villagers. However, this witness also stated that he 

cannot say whether any article was seized from the possession of the CCL.  

24.  From above discussion what is clearly apparent is that the seizure of any article 

from the possession of the CCL is doubtful because PW-2 and PW-3 did not state 

anything against him. In my considered opinion considering the facts and 

circumstances of the case had anything been seized from his possession the PW-

1 would have taken extra care in preparing the seizure list as per procedure 

established U/S-100 CrPC. But, it appears from their evidence that the PW-1 did 

not follow the established procedure in preparing the seizure list. Therefore, 

serious doubt remains in the genuineness of Ext.2. 

25.  Again, PW-4 and PW-5 are mere hearsay witnesses and their evidence has no 

evidentiary value in the eye of law. Moreover, they were declined to be cross-

examined by the defence and accordingly the testimony of this to witnesses in 

their examination in Chief remains unchallenged. 

26.  Now, let me come to the evidence of PW-6. It is the established law that the 

evidence of an expert is mere opinion and his opinion has to be corroborated by 

material evidence as well as the facts and circumstances of the case. From his 

evidence it is clear that he examined 2(two) rounds of 303 millimetre 

ammunitions vide Exhibit “A”, 1(one) handmade pistol vide Exhibit “A” and 

3(three) rounds of handmade ammunition vide Exhibit “B”. Ext.3 corroborate’s 

this fact. According to him  

(1) Exhibit “A” serviceable & fire Arms. 

(2) Exhibit “A” at preset serviceable. 

(3) Exhibit “B” is serviceable. 
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(4) Exhibit “B” can be fired by exhibit “A”. 

(5) Exhibit are dangerous to human life. 

(6) No any other information.  

27.   Ext.4 corroborates the findings of PW-6 during examination of the alleged 

seized arms and ammunitions. In view of the report of PW-6 there remains no 

doubt that the aforesaid arms and ammunitions were serviceable when he 

examined the same and the same are dangerous to human life. However, as 

discussed above his evidence is simply opinion and his findings can be used to 

corroborate the evidence given by the material witnesses and not beyond that.  

28.  It appears from the evidence of PW-7 that he was the O/C, Harisinga PS on 

25.2.2016 and on that day he received the FIR of this case and accordingly 

registered the case and took up the investigation. From his evidence it is 

revealed that he recorded statement of the informant and accused at the police 

station. He also took the informant at the place of occurrence on 26.2.2016, 

drew sketch map of the place of occurrence and recorded the statement of the 

witnesses. Thereafter, the other procedures were followed by him. In support 

he exhibited the sketch map as Ext.5. It also appears that when the seized 

articles were pending for examination he was transferred and then the 

investigation was completed by his successor. 

29.  Again, from the evidence of PW-8 it is apparent that when he took up the 

investigation the case was pending for expert opinion as well as nonreceipt of 

Rosicrucians order. Accordingly, he sent the articles to 13th APBN Headquarter, 

Lilabari for examination and expert opinion and then collected the same. The 

prosecution sanction order was also allowed by the honorable District 

Magistrate. In conclusion he had submitted the charge sheet against CCL 

Mithinga Basumatary U/S-25(1-A)(1-B) Arms Act vide Ext.7. In cross-

examination he admitted that he did not seize any article, drew sketch map, 

recorded statement of the witnesses U/S-161 CrPC. He also admitted having 

not made any prayer for recording confessional statement U/S-164 CrPC.  

30.  On closer scrutiny of the evidence of PW-7 and PW-8 it transpires that they 

have given positive evidence against the CCL. However, it is already discussed 

that the other independent precision witnesses did not support the prosecution 
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story. There is no explanation from PW-7 and PW-8 whether the other 

independent witnesses were reluctant to reveal the actual happening of the 

case. In addition to that the negative evidence given by PW-2 and PW-3 in 

respect of the seizure list has not been challenged by the prosecution. Most 

importantly, it is also not challenged regarding the discrepancy revealed in 

respect of the place of occurrence which came out from the evidence of PW-2 

and PW-3, vis a vis the sketch map Ext.5.  

31.  Now, let us have a closer look into the social investigation report submitted by 

the learned LPO. It is evident from the report that the CCL is a student and the 

neighbours have also gave very good remarks in his favour. In the suggested 

cause of the problem the LPO has mentioned that due to bad companion he 

had committed the mistake. Again, it has been recommended by the learned 

LPO that he personally examined the CCL and took opinion of the people and 

from that he came to know that due to influence of that company and the CCL 

committed such crime. However, it is also opined that the CCL being a 16 years 

old boy and in his teenaged period, therefore he may be given one chance to 

correct himself. 

32.  We have considered every pros and cons of this case. It is a fact that there is 

some bad remarks against the CCL in his social investigation report. But, at the 

same time only on the basis of the social investigation report he cannot be held 

guilty for any offence. As the established principle of criminal law the 

prosecution has to prove the guilt of the culprit beyond all reasonable doubt. 

However, in order to prove the guilt of the CCL the evidence adduced by the 

prosecution witnesses is not sufficient. Therefore, merely because of the fact 

that there is some bad remark against him, it is not sufficient to help him liable 

for the alleged offence. Thus, the board has come to an unanimous decision 

that the CCL should be acquitted from this case on the ground of benefit of 

doubt. At the same time, considering the bad remarks in the social investigation 

report, the board deems it proper to give him suggestions to abstain from 

keeping company with that elements of the society. 

33.  In view of above discussion the CCL Mithinga Basumatary is acquitted from this 

case and set at liberty forthwith on the ground of benefit of doubt. His bailor is 

also discharged from further liabilities in this case and the bail bond submitted 
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on behalf of the CCL stands cancelled. The CCL is also asked and advised to 

continue his study in the proper perspective and abstain from keeping company 

with the bad elements of the society so that he can shine in his future life. With 

the above, we hereby conclude the enquiry of this case. 

The case is accordingly disposed of. 

Given under my hand and the seal of this board on this the 22nd 

day of June, 2017 at Udalguri, BTAD:: Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

Principal Magistrate Udalguri  Principal Magistrate, Udalguri  
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APPENDIX 

1. PROSECUTION WITNESSES: 

PW-1 S.I. Mohendra Nath   PW-2 Sri Niranjan Mantra 

PW-3 Sri Monoj Baishya  PW-4 Md. Halim Ansari 

PW-5 Md. Abdul Hamid Ahmed PW-6 ABSI Lankeswar Narzary 

PW-7 S.I. Prabin Ch. Deka  PW-8 S.I. Durga Kingkor Sarmah 

2. DEFENCE WITNESSES:--NIL--- 

3. COURT WITNESSES:--NIL-- 

4. PROSECUTION EXHIBITS:- 

Ext.1----------------copy of the FIR Ext.1(1)------------Signature of PW-1 

Ext2.----------------Seizure list  Ext.2(1)------------Signature of PW-1 

Ext.2(2)------------Signature of PW-2 Ext.3 & 4-----------Expert reports 

Ext.3(1) & 4(1)----Signature of PW-6 Ext.5-----------sketch map of the P.O. 

Ext.5(1)---------Signature of PW-7 Ext.6------Prosecution sanction order 

Ext.7-------------Charge sheet  Ext.7(1)-----Signature of PW-8 

5. DEFENCE EXHIBITS:--NIL--- 

 

Typed and corrected by me:  

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

Principal Magistrate Udalguri  Principal Magistrate, Udalguri  

BTAD, ASSAM             BTAD, ASSAM         

  


